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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 20.01.12 Jagyaram Bora filed an FIR before the Officer-in-

charge of Kalaigaon P.S. and stated that at about 6 pm on 19.01.12 his 

brother Nirmal Bora and Madan Bora of Kadamtola were coming from 

Kalaigaon to their house on Motor cycle. When they reached at Majar 

chuba, one Truck bearing no. AS-14C- 1333, coming from Kabirali, at very 

high speed, hit their brothers as the driver of the Truck could not control 

the speed of the truck. They fell down and were injured severely. The 

Motor cycle was also damaged in the accident. Hence the informant has 

prayed to take necessary action in connection with the said matter.   

 On receipt of the F.I.R., Kalaiagaon P.S. Case No. 04/2012, U/S 

279/338/427 I.P.C. was registered. Accordingly police went for 

investigation, examined witnesses, collected evidence and on completion of 

investigation finding sufficient materials u/s 279/338/427 I.P.C. against 

accused Md. Nazimuddin Ali, submitted the Charge-sheet against accused 

Md. Nazimuddin Ali. 



 That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court and this court, on perusal of the Charge 

sheet and the other documents sent by the police u/s 173 Cr.P.C. found 

sufficient materials to proceed against the accused and issued process 

against him. Accordingly accused Md. Nazimuddin Ali, appeared before the 

court and the necessary documents u/s 207 of Cr. P.C. were given to the 

accused and considering the relevant documents and hearing both the 

parties, particular of the offences u/s 279/338/427 IPC were read over and 

explained to accused Md. Nazimuddin Ali to which he pleaded not guilty 

and claimed to be tried. 

During trial prosecution side examined six witnesses. The witnesses 

were cross examined by the defence. After that the prosecution declined to 

examine any other witnesses on their behalf and prayed for closing the 

evidence of the prosecution witnesses. Accordingly the evidence of the 

prosecution side was closed. The examination of the accused u/s 313 of 

Cr.P.C. was recorded as per law and kept with the record. No defence 

witness was examined. 

 I have heard the arguments of both the sides and perused the 

evidence on record.  

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points 

for determination arose before this court in the instant case-  

(i) Whether at about 6 pm on 19.01.12 accused Md. 

Nazimuddin Ali drove his vehicle on public road in a manner 

so rash and negligent as to endanger human life or to be 

likely to cause hurt or injury to any other any and thereby 

committed the offence punishable u/s 279 IPC? 

(ii) Whether at about 6 pm on 19.01.12 accused Md. 

Nazimuddin Ali caused grievous hurt to Madan Bora and 

Nirmal Bora by an act endangering to human life or personal 

safety of others and thereby committed the offence 

punishable u/s 338 IPC? 

 



(iii) Whether at about 6 pm on 19.01.12 accused Md. 

Nazimuddin Ali caused damage to the motorcycle of Madan 

Bora and thereby committed the offence punishable u/s 427 

IPC? 

 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience both the points for determinations are 

taken together for discussion.  

PW 1 stated that he is the informant of this case and he will identify 

the accused person if he sees him. The incident took place in 2012. He 

knows both the victims. He was informed that his brother Nirmal and 

Madan were coming from Kalaigaon to house. When they reached at Majar 

chuba , a truck coming from opposite side hit his brother.  The bike was 

damaged completely. Nirmal and Madan were injured severly. Later on 

they were sent to hospital. Later on he filed this case. His brother was 

taken to Mangaldai for treatment.  

In the cross examination PW1 stated that the road condition was 

not good at the place of occurrence. He didn’t see the accident. It is not a 

fact that his brother hit on the truck. 

PW 2 stated that he knows the informant and he will identify the 

accused person if he sees him. The incident took place in 2012. Nirmal and 

Madan were coming with him. Nirmal and Madan were coming behind him. 

He heard a sound and when he saw behind, he saw that Nirmal and Madan 

were lying on the road. There was an accident between their bike and a 

truck.  The front side of the bike was damaged. A truck was at that place. 

Later on police seized the bike and the truck.  

 

In the cross examination, PW2 stated that police didn’t take his 

statement. The road condition was not so bad at the place of occurrence. 

He didn’t see the accident. He denied the suggestions given by the 

defence. 

 



 

PW3 stated that he knows the informant. He does not know the 

accused. The incident took place about 4 years ago. He heard that one 

accident took place and then he went to the place of the occurrence and 

found one damaged motorcycle. Later on he came to know that two 

persons were injured in that incident.  

In the cross examination PW3 stated that he didn’t see the incident. 

The condition of road was not good at the place of occurrence. The 

incident took place at about 6 pm. 

PW 4 stated that he knows the informant. He does not know the 

accused. The incident took place about 3 years ago. He was coming with 

Madan Bora from Kalaigaon riding in a motorcycle and then a truck hit 

them from their front side. The truck was having one head light and so 

they first thought the vehicle as a motorcycle. He became unconscious. 

Their motorcycle was damaged and both of were injured severely. They 

were going along the left side of the road. The truck was coming at high 

speed and hit them. Later on they were treated at Mangaldai Civil Hospital. 

He was also treated at GMCH. His elder brother lodged the case. 

In the cross examination PW4 stated that Madan Bora was driving 

the bike. He doesn’t know who were present at the time of incident. He 

denied all the suggestions. There are the houses of persons near to the 

place of occurrence.  

          PW5 stated that he knows the Informant and he does not know the 

accused. The incident took place in 2012. He was coming with Nirmal Bora 

from Kalaigan riding in a Motorcycle and then one vehicle hit them from 

their front side. The vehicle was having one head light and so they first 

thought the vehicle as a motorcycle. He became unconscious. Their 

motorcycle was damaged. Both of them were injured severely. They were 

going along the left side of the road. The vehicle was coming along the 

middle part of the road and hit them. Later on they came to know that the 

vehicle was a truck. They were treated at Mangaldoi civil Hospital.  



           In the cross examination, PW5 stated that he does not remember 

the time of the incident. Another truck was going in front of the vehicle 

which caused the accident. The FIR was lodged by the brother of Nirmal 

Bora. He stated about the incident to the informant. Police did not 

interrogate him. He does not remember if someone was present at the 

place of the occurrence. He does not know who took them to the hospital. 

The condition of the rood was good. He was driving the vehicle. It is not 

a fact that he drove the vehicle in a high speed and hit the truck. 

          PW 6 stated that he knows the Informant and he does not know 

the accused. The incident took place in 2012. Nirmal Bora and Madan Bora 

met with an accident. He was coming from Kalaigaon and saw Nirmal Bora 

and Madan Bora were lying at kabirali and Kalaigaon road. He heard that 

one truck hit the victims. Police seized the motorcycle in damaged 

condition. 

 In the cross examination PW6 stated that he didn’t see the 

accident. 

At the very outset, I would like to go through the relevant legal 

provision. 

Section 279 of the Indian Penal Code lays down about  Rash driving or 

riding on a public way.— 

“Whoever drives any vehicle, or rides, on any public way in a manner so 

rash or negligent as to endanger human life, or to be likely to cause hurt or 

injury to any other person, shall be punished with imprisonment of either 

description for a term which may extend to six months, or with fine which 

may extend to one thousand rupees, or with both.” 

 In the instant case PW4 stated that on the day of the incident, he 

was coming with Madan Bora from Kalaigaon riding on a motorcycle and 

then a truck hit them from their front side. The truck was having one head 

light and so they first thought the vehicle as a motorcycle. PW4 also stated 

that the truck was coming at high speed and hit them.  

On the other hand PW5 supports PW4 as PW5 stated that on the 

day of the incident, he was coming with Nirmal Bora from Kalaigan riding 

on a Motorcycle and then one vehicle hit them from their front side. The 



vehicle was having one head light and so they first thought the vehicle as a 

motorcycle. PW5 also stated that the they were going along the left side of 

the road and the vehicle was coming along the middle part of the road and 

hit them 

It is also found that the defence could not rebut the said fact as 

stated by PW4 and PW5 by way of cross examination of PW4 and PW5. 

I have also considered the statement of the accused u/s 313 Cr.P.C. 

wherein the accused stated that he drove the vehicle on the day of the 

accident and the motorcycle hit him.   

It is held by the Apex court that there is no reason why the court 

should not act on the admission or the confession made by the accused in 

the course of trial or in a statement recorded under section 313 Cr.P.C. 

[state of Maharastra  V Sukhdev Singh, AIR 1992 SC 2100]. 

So the fact that the victim was hit by one vehicle is proved by PW4 

and PW5 as they support the fact so far as the hitting the victim by one 

vehicle is concerned as mentioned in the FIR.  

 There is no doubt as to identity of the driver of the  truck which was 

alleged to have caused the accident as the accused himself admitted that 

he drove the vehicle on the day of the accident and the motorcycle hit him. 

  At this stage I would also like to cite the decision of the 

Hon'ble Gauhati High Court in 2012(1) GLT 152 Nilamoni Hazarika 

-Vs- State of Assam where the Hon'ble Gauhati High Court held that  

“When a person fails to take , while doing an act , precaution , which a 

reasonable and prudent person is expected to take or ought to take , it 

amounts to negligence . When a person , conscious of the fact that his 

action may cause harm or damage , takes the action with utter indifference 

to the consequences , which may ensue from his such act , he is said to 

have done the act rashly . In other words , when a person fails to take , 

while doing an act , such precaution , which a reasonable and prudent 

person is expected to take or ought to take , before doing the act , such 

doing of the act would amount to negligence. 



On the other hand , when a person , who is aware of the risk , which his 

action involves , does the act with utter indifference to the consequences , 

which his action is likely to entail , such an act is a rash act .” 

 

In the instant case PW4 and PW5 stated that one Truck hit them 

and the accused also stated that he drove the vehicle on the day of the 

accident and the motorcycle hit him. 

Moreover PW4 stated that the mini truck was coming in a high 

speed and defence could not rebut the same by way of cross examination 

of the PW4 who is the victim of the case. 

It is also found that both PW4 and PW5 stated that the vehicle was 

having one head light and so they first thought the vehicle as a motorcycle.  

Driving a truck with one head light is nothing but the sheer negligence on 

the part of the driver of the truck. 

Rash or negligent driving does not depend on the speed of the 

vehicle nor condition of the road . The more bad the condition of the road 

is the greater caution and care should be taken while driving on a public 

road because the lives of others are in the hand of driver/rider. 

In view of above discussions and cogent evidence on record , I hold 

that at the relevant time accused Md. Nazimuddin Ali rode the truck 

bearing no. AS 14-C- 1333 rashly and negligently and therefore, he is guilty 

U/S.279 of the IPC.  

 

Now let us see whether the accused is guilty u/s 338/ 427 IPC. In 

the case both PW4 and PW5 stated that the motorcycle was damaged in 

the alleged accident. In support of PW4 and PW5, PW6 stated that police 

seized the motorcycle in damaged condition. Again PW3 supports PW4, 

PW5 and PW6 as PW3 stated that when he went to the place of the 

occurrence he found one damaged motorcycle.   

In this regard, I would like to go through the section 294 (3) of 

the Code of Criminal Procedure where in it is laid down that “where the 

genuineness of any document is not disputed, such document may be read 

in evidence in any enquiry, trial or other proceeding under this code 



without proof of the signature of the person to whom it purports to be 

signed. 

In the instant case the Motor Vehicles Inspector Report as to the 

vehicle bearing no. AS 27/4004 is not disputed by any of the party and 

same amounts to an admission that the document is true or correct. The  

Motor Vehicles Inspector Reports as to the damage due to the accident as 

Front Show damage including handle, head light, wheel rim and shock 

absorber and that the chassis found bend. 

So the fact that vehicle bearing no. AS 27/4004 was damaged on 

the day of the incident is supported by the Motor Vehicles Inspector 

Report.  

Again both PW4 and PW5 stated that they were injured on the day 

of the incident. In the instant case the Injury Report of the victims namely 

Nirmal Bora and Madan Bora are not disputed by any of the party and 

same amounts to an admission that the document is true or correct. 

So the fact that victims got injury on the day of the incident is 

supported by the Injury Report.  

However on perusal of the Injury Report of the victims it is found 

that nature of the injuries are not grievous. 

As per section 222 (2) of Cr.P.C. when a person is charged with 

an offence and facts are proved which reduce it to a minor offence, he may 

be convicted of the minor offence, although he is not charged with it. 

It is found that though the prosecution has failed to prove the guilt of 

the accused u/s 338 IPC beyond reasonable doubt, it is found that 

prosecution has been able to prove the ingredients of the offence u/s 337 

IPC.  

It is a known fact that the minor offence should be composed of the 

some of the ingredients of the main offence.  

 

 

 



The ingredients of the offence u/s 337 IPC is also found u/s 338 of 

IPC as follows: 

Section 338 IPC defines Causing grievous hurt by act endangering 

life or personal safety of others. 

 

338. Causing grievous hurt by act endangering life or personal safety of 

others.--Whoever causes grievous hurt to any person by doing any act so 

rashly or negligently as to endanger human life, or the personal safety of 

others, shall be punished with imprisonment of either description for a term 

which may extend to two years, or with fine which may extend to one 

thousand rupees, or with both.. 

 

 It is well settled that the minor offence should be composed of some 

of the ingredients of the main offence i.e. it should be essentially a cognate 

offence of the major offence and not entirely distinct and different offence, 

constituted by altogether different ingredients.   

Section 337 IPC defines Causing hurt by act endangering life or 

personal safety of others. 

 

337. Causing hurt by act endangering life or personal safety of others.--

Whoever causes hurt to any person by doing any act so rashly or 

negligently as to endanger human life, or the personal safety of others, 

shall be punished with imprisonment of either description for a term which 

may extend to six months, or with fine which may extend to five hundred 

rupees, or with both. 

 

Considering the evidence on the record in the instant case, it is 

found that the prosecution has been able to prove that the accused caused 

hurt to the victims. 

Hence prosecution has been able to prove that accused Nazimuddin 

Ali at about 6 pm on 19.01.12 caused hurt to victims namely Nirmal Bora 

and Madan Bora by doing a rash and negligent act and that the accused 

also caused damage to the motorcycle involved in the accident thereby 



committed the offence punishable u/s 279/337/427 IPC by adducing cogent 

evidence and beyond reasonable doubt. 

 

ORDER 

 

In view of the conclusion made above I hold the accused Md. 

Nazimuddin Ali guilty of the offence u/s 279/337/427 IPC.  

In view of above, I convict accused Md. Nazimuddin Ali U/S. 

279/337/427 of the IPC. However the accused is acquitted of the charge 

u/s 338 IPC.  

As no previous conviction is proved against the accused and having 

regard to the nature of the offence and the character of the offender and 

as it is expedient to do, I am of the opinion to release the accused after 

due admonition u/s 3 of Probation of Offenders Act. 

          I have also gone through the section 5 of the Probation of the 

offenders Act, 1958 which lays down as follows:  

 Power of the court to require released the offenders to pay 

compensation and costs: (1) the court directing the release of an 

offender under section 3 or 4 may if thinks fit, make at the same 

time a further order directing him to pay (a) such compensation 

as the court thinks reasonable for the loss or injury caused to any 

person by the commission of the offence. 

 Taking note of the relevant legal provision and for the ends of 

justice, I deem it fit to direct the accused to pay Rs. 5000/- (Rupees Five 

thousand only) as compensation for the loss or injury caused to the victims 

Madan Bora and Nirmal Bora by the commission of the offence. 

 Also out of Rs. 5000/-(Rupees Five thousand only), pay Rs. 2,500/-

(Rupees Two Thousand Five Hundred only) to victim Madan Bora, pay Rs. 

2,500/-(Rupees Two Thousand Five Hundred only)   to victim Nirmal Bora. 

The seized vehicles shall be returned to its registered owner in due 

course of time.  

A copy of judgment shall be furnished to the accused Md. 

Nazimuddin Ali free of cost.  



The bail bond of the accused Md. Nazimuddin Ali is extended for a 

further period of 6 months from today as per provisions of Section 437A, 

Cr.P.C as amended up to date.  

The judgment is delivered in the open Court under my hand and the 

seal of this court on this the  28th day of March, 2016.  

 

 

 

(N.C.BHUYAN) 

            Judicial Magistrate 1st Class  

     Udalguri 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Appendix:- 

 

1. Prosecution witnesses  

Pw-1 Jagyaram Bora 

PW-2 Jadab Saikia 

PW-3 Anil Bora 

PW-4 Nirmal Bora 

PW-5 Madan Bora 

PW-6 Bichitra Baruah 

 

2. Defence witnesses  

None   

3. Prosecution exhibits.  

 

Ext -1 Ejahar 

Ext -2 Seizure List 

4. Defence exhibit. 

None 

 

 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 

 

 

 

 

 


